
1.  

2.  

3.  

American Arbitration Association
New York No-Fault Arbitration Tribunal

In the Matter of the Arbitration between:

Advanced Medical Supplies Inc.
(Applicant)

- and -

Geico Insurance Company
(Respondent)

AAA Case No. 17-24-1349-8681

Applicant's File No. STLG24-66669

Insurer's Claim File No. 0099843930101032

NAIC No. 22055

ARBITRATION AWARD

I, Shawn Kelleher, the undersigned arbitrator, designated by the American Arbitration
Association pursuant to the Rules for New York State No-Fault Arbitration, adopted pursuant
to regulations promulgated by the Superintendent of Insurance, having been duly sworn, and
having heard the proofs and allegations of the parties make the following AWARD:

Injured Person(s) hereinafter referred to as: SS

Hearing(s) held on 10/21/2024
Declared closed by the arbitrator on 10/21/2024

 
the Applicant

 
Respondent

The amount claimed in the Arbitration Request, , was AMENDED and$996.30
permitted by the arbitrator at the oral hearing.

Applicant amended the amount in dispute to $329.58 to reflect the proper amount.

Stipulations  made by the parties regarding the issues to be determined.

Summary of Issues in Dispute

The Assignor, SS, a 42-year-old female, was involved in a motor vehicle accident on
8/30/23. At issue in this case is $996.30, amended by Applicant to $329.58, for two
wrist braces provided on 10/24/23. Respondent timely denied the claim based upon 
application of the fees schedule. The issue presented is whether what is the proper
reimbursement under the New York State Workers' Compensation fee schedule.

John Faris, Esq. from Law Office Of Stephen A. Strauss, PC participated virtually for
the Applicant

Nico Di Lullo, Esq. from Geico Insurance Company participated virtually for the
Respondent

WERE NOT
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3.  

4.  Findings, Conclusions, and Basis Therefor

This case was decided based upon the submissions of the parties as contained in the
electronic file maintained by the American Arbitration Association, and the oral
arguments of the parties' representatives. There were no witnesses. I reviewed the
documents contained in MODRIA for both parties and make my decision in reliance
thereon.

Insurance Law § 5102(a)(1) defines "basic economic loss" as including "all necessary
expenses incurred for…professional health services" subject to the limitations of
Insurance Law § 5108. Insurance Law § 5108 limits the amounts to be charged by
providers of health services, and states that charges for services specified in Insurance
Law § 5102(a)(1) "shall not exceed the charges permissible under the schedules
prepared and established by the chairman for the workers' compensation board…except
where the insurer…determines that unusual procedures or unique circumstances justify
the excess charge." 11 NYCRR § 65-3.16(a) provides that "[p]ayment for medical
expenses shall be in accordance with fee schedules promulgated under section 5108 of
the Insurance Law and contained in Part 68 of this Title ( ." 11 NYCRR §Regulation 83)  
68.1 provides that the "existing fee schedules prepared and established by the chairman
of the Workers' Compensation Board…are hereby adopted by the Superintendent of
Insurance with appropriate modifications so as to adapt such schedules for use pursuant
to section 5108 of the Insurance Law."

Respondent has the burden of coming forward with competent evidentiary proof to
support its fee schedule defenses. See, Robert Physical Therapy PC v. State Farm

., 2006 NY Slip 26240, 13 Misc.3d 172, 822 N.Y.S.2d 378, 2006Mutual Auto Ins. Co
N.Y. Misc. LEXIS 1519 (Civil Ct, Kings Co. 2006). See also, Power Acupuncture PC v.

., 11 Misc.3d 1065A, 816 N.Y.S.2d 700, 2006State Farm Mutual Automobile Ins. Co
NY Slip Op 50393U, 2006 N.Y. Misc. LEXIS 514 (Civil Ct, Kings Co. 2006). If
Respondent fails to demonstrate by competent evidentiary proof that a plaintiff's claims
were in excess of the appropriate fee schedules, defendant's defense of noncompliance
with the appropriate fee schedules cannot be sustained. See, Continental Medical PC v.

., 11 Misc.3d 145A, 819 N.Y.S.2d 847, 2006 NY Slip OpTravelers Indemnity Co
50841U, 2006 N.Y. Misc. LEXIS 1109 (App. Term, 1st Dep't, per curiam, 2006).

12 NYCRR 442.2 states:

(A)(1)The maximum permissible charge for the purchase of durable medical
equipment, medical/surgical supplies, and orthotic and prosthetic appliances
shall be the fee payable for such equipment or supplies under the Official New
York Workers' Compensation Durable Medical Equipment Fee Schedule, third
edition, January 19, 2022, prepared and published by the Board, which is hereby
incorporated by reference, available for viewing free of charge on the board's
website.
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(2)The maximum permissible monthly charge for the rental of durable medical
equipment shall be the rental price listed in the Official New York Workers'
Compensation Durable Medical Equipment Fee Schedule multiplied by the total
number of months or weeks respectively for which the durable medical
equipment is needed. In the event the total rental charge exceeds the purchase
price, the maximum permissible charge for the durable medical equipment shall
be the purchase price listed in the Official New York Workers' Compensation
Durable Medical Equipment Fee Schedule, whether or not the claimant keeps the
durable medical equipment or returns it when no longer needed.

12 NYCRR § 442.2.

Applicant herein billed two units of CPT codes L3916 at $498.15 each. The amount 
listed in the fee schedule for this code is $333.36 and that was the amount paid by
Respondent. Therefore, the claim is denied as properly paid. 

Optional imposition of administrative costs on Applicant.
Applicable for arbitration requests filed on and after March 1, 2002.

I do NOT impose the administrative costs of arbitration to the applicant, in the amount
established for the current calendar year by the Designated Organization.

I find as follows with regard to the policy issues before me:
   The policy was not in force on the date of the accident
   The applicant was excluded under policy conditions or exclusions
   The applicant violated policy conditions, resulting in exclusion from coverage
  The applicant was not an "eligible injured person"
  The conditions for MVAIC eligibility were not met
  The injured person was not a "qualified person" (under the MVAIC)
  The applicant's injuries didn't arise out of the "use or operation" of a motor
vehicle
  The respondent is not subject to the jurisdiction of the New York No-Fault
arbitration forum

Accordingly, the 

This award is in full settlement of all no-fault benefit claims submitted to this arbitrator.

State of NY
SS :
County of Suffolk

I, Shawn Kelleher, do hereby affirm upon my oath as arbitrator that I am the individual
described in and who executed this instrument, which is my award.

claim is DENIED in its entirety
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10/22/2024
(Dated)

Shawn Kelleher

IMPORTANT NOTICE

This award is payable within 30 calendar days of the date of transmittal of award to parties.

This award is final and binding unless modified or vacated by a master arbitrator. Insurance
Department Regulation No. 68 (11 NYCRR 65-4.10) contains time limits and grounds upon
which this award may be appealed to a master arbitrator. An appeal to a master arbitrator
must be made within 21 days after the mailing of this award. All insurers have copies of the
regulation. Applicants may obtain a copy from the Insurance Department.
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 Document Name: Final Award Form
 Unique Modria Document ID:

a551446ee46fc6118e19d17bad1376a8

Electronically Signed

Your name: Shawn Kelleher
Signed on: 10/22/2024

ELECTRONIC SIGNATURE
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